April 24, 2009

Editor's Note: The Sheriff's Office Weekly Rap-Up comes out on Friday afternoon, and includes any
announcements, important messages, or not so important messages that employees of the Sheriff's
Office would like to communicate to the rest of the agency. If you have something you would like to
communicate, please send it to me and | will be happy to include it. Send it to beckyherrin@keysso.
net, or in the courier to Deputy Becky Herrin, Community Relations Division, Headquarters building

on Stock Island.

Supreme Court places
new restrictions

on vehicle search
incident to arrest

Effective immediately all law
enforcement personnel shall
adhere to this change in operat-
ing procedures.

This change supersedes
Chapter 57:32 - Legal Process,
J, 3 (e) Search & Seizure with-
out a warrant e) Vehicle search
incident to arrest.

By now most of you have
heard about the decision of the
United States Supreme Court
called Gant v. Arizona. The case
was handed down last Tuesday,
April 21.

This case changes the rules
on vehicle searches. Before,
under the case called Belton,
LEOs could search the entire
passenger compartment of a
vehicle, including any contain-
ers therein, upon the arrest of a
driver or passenger. The Su-
preme Court has struck down
that rule.

Let’s lay down the bottom
line on the new rule, and follow
up with a detailed explanation:

BOTTOM LINE

Before a LEO can search

a vehicle incident to arrest, you
must have: A lawful arrest
AND the search must take
place at the time of the ar-
rest AND the arrestee must
be able to access the vehicle
(e.g. not cuffed or in the back
of patrol car) OR there is
reason to believe evidence
relevant to the crime of arrest
might be found in the vehicle.

THE FOLLOWING MEMO
IS FROM THE PUBLIC AGEN-
CY TRAINING COUNCIL:

US SUPREME COURT
PLACES NEW RESTRICTIONS
ON SEARCH INCIDENT TO
ARREST IN VEHICLES

Officer Safety Impacted!

By Jack Ryan, J.D.

Law enforcement officers
throughout the United States
recognize their ability to search
vehicles incident to the arrest
of an occupant. The foundation
purpose of such searches is to
prevent the subject from reach-
ing into the vehicle for a weapon
or reaching into the vehicle
to destroy evidence. These
searches have, for many years,
been limited to the passenger
compartment of the vehicle.

As a tactical matter, an
officer who arrests the oc-

cupant of a vehicle generally
handcuffs the individual and
secures them in the rear of their
law enforcement vehicle, prior
to conducting the search. This
is of particular importance to
officer safety when an officer

is by themselves when making
the arrest. This tactic no longer
meets constitutional standards
as a search incident to arrest
unless there is reason to believe
the car contains evidence of the
crime for which the arrest has
occurred. Read on.

In Arizona v. Gant, i the
United States Supreme Court
considered an appeal by the
prosecution from the State of
Arizona regarding whether or
not law enforcement can search
a vehicle incident to the arrest
of a subject after the subject
has been secured in handcuffs
and secured in the back of a
police vehicle.

The Arizona Supreme Court
outlined the facts regarding the
search of Gant’s vehicle as fol-
lows:

On August 25, 1999, two
uniformed Tucson police officers
went to a house after receiving
a tip of narcotics activity there.
Continued on the Next Page



Vehicle Searches,
Continued

When Defendant Rodney
Gant answered the door, the
officers asked to speak with the
owner of the residence. Gant
informed the officers that the
owner was not home, but would
return later that afternoon. After
leaving the residence, the of-
ficers ran a records check and
discovered that Gant had a sus-
pended driver's license and an
outstanding warrant for driving
with a suspended license.

The officers returned to the
house later that evening. While
they were there, Gant drove
up and parked his car in the
driveway. As he got out of his
car, an officer summoned him.
Gant walked eight to twelve feet
toward the officer, who immedi-
ately arrested and handcuffed
him. Within minutes, Gant had
been locked in the back of a
patrol car, where he remained
under the supervision of an of-
ficer. At least four officers were
at the residence by this time
and the scene was secure. Two
other arrestees had already
been handcuffed and locked in
the back of separate patrol cars
and there were no other people
around.

After Gant had been locked
in the patrol car, two officers
searched the passenger com-
partment of his car and found
a weapon and a plastic baggie
containing cocaine. Gant was
charged with one count of pos-
session of a narcotic drug for
sale and one count of posses-
sion of drug paraphernalia for
the baggie that held the drug.

The Supreme Court of Ari-
zona asserted the issue in the

case:

This case requires us to de-
termine whether the search in-
cident to arrest exception to the
Fourth Amendment's warrant
requirement permits the war-
rantless search of an arrestee's
car when the scene is secure
and the arrestee is handcuffed,
seated in the back of a patrol
car, and under the supervision
of a police officer. We hold that
in such circumstances, a war-
rantless search is not justified.

In agreeing to an appeal in
the case, the United States Su-
preme Court limited the ques-
tion in the case to the following:

“‘Does the Fourth Amend-
ment require law enforcement
officers to demonstrate a threat
to their safety or a need to
preserve evidence related to the
crime of arrest in order to justify
a warrantless vehicular search
incident to arrest conducted
after the vehicle’s recent oc-
cupants have been arrested an
secure?”

Key Question: Can officer
conduct a search of a vehicle in-
cident to arrest after an arrestee
has been secured in handcuffs
and placed in a locked police
vehicle?

The Decision: In ana-
lyzing the facts in Gant the
United States Supreme Court
asserted: “In Chimel, we held
that a search incident to arrest
may only include ‘the arrestee’s
person and the area within his
immediate control’-construing
that phrase to mean the area
from within which he might
gain possession of a weapon
or destructible evidence. That
limitation, which continues to
define the boundaries of the ex-
ception, ensures that the scope

of a search incident to arrest is
commensurate with its purposes
of protecting arresting officers
and safeguarding any evidence
of the offense of arrest that an
arrestee might conceal or de-
stroy.”

The Court went on to hold
that: a search incident to arrest
in a vehicle is only authorized
“‘when the arrestee is unsecured
and within reaching distance of
the passenger compartment at
the time of the search.”

The Court then went on to
add one additional search justifi-
cation noting that it went be-
yond the Chimel rationale. The
Court held that officer would be
justified in searching a vehicle
incident to the arrest of an occu-
pant in cases where it would be
‘reasonable to believe evidence
relevant to the crime of arrest
might be found in the vehicle.”

The Court noted: “In many
cases, as when a recent occu-
pant is arrested for a traffic vio-
lation, there will be no reason-
able basis to believe the vehicle
contains relevant evidence. But
in others, including Belton and
Thornton, the offense of arrest
will supply a basis for searching
the passenger compartment of
an arrestee’s vehicle and any
containers therein.”

The Court held: “Police
may search a vehicle incident to
a recent occupant’s arrest only
if the arrestee is within reach-
ing distance of the passenger
compartment at the time of the
search or it is reasonable to
believe the vehicle contains evi-
dence of the offense of arrest.

Continued on back page



Schedule for Radio
Rebanding

Everyone who has a Sher-
iff's Office radio has to have it
rebanded. Here is the sched-
ule for rebanding. Sun Com-
munications will be on-site at
the times listed to perform the
work. Each portable unit takes
approximately 20 minutes.

Please make sure that

each unit has the users name
clearly marked on it if you are
not there in person having it re-
banded. We are also checking
inventory at the same time.
+ Monday 4/27, Emergency
Communications Trailer,
10:00 for Special Ops and
Public Works
* Tuesday 4/28, Cudjoe
Substation 09:00 a.m., Sec-
tor 1 and whoever would like

to participate to catch up in
the Lower Keys

Wed, 4/29, Coco Plum
10:00 Traffic Units

e Thurs, 4/30, No Re-
banding

+ Friday, 5/1, Roth Build-
ing, 16:00, Sector 7 Units

* Monday 5/4, Roth Build-
ing, 16:00, Sector 7 Units

« Wed, 5/6, Islamorada
Substation, 16:00 Sector 6

Employee of the
Quarter ceremony

The Sheriff's Office will be
holding it's Employee of the
First Quarter awards ceremony
Friday, May 1st at the Marathon
Government Center at 2 p.m.
Everyone is welcome to attend.
The following employees will be
honored at the ceremony:
DEPUTY SHERIFF OF THE
QUARTER: DEBRA RYAN
DETENTION DEPUTY OF THE
QUARTER: ALVAREZ RICE
SUPPORT EMPLOYEE OF

THE QUARTER: BROOKS
BATEMAN

RESERVE DEPUTY OF THE
QUARTER: ISAAC VALDES

Longevity Awards:
5 YEARS
+ MICHAEL SIELICKI JR.
+ LUIS GOMEZ
* LUIS BLASCO
+ SHIELA SWINDLE
*  WILLIAM RUSSELL
* LISAALBURY
+ JOHN RODRIGUEZ

10 YEARS

Alice Butler and Brooks Bateman were just two
members of Trauma Star who went to “Career Day”
at Stanley Switlik School in Marathon April 17th.
Kids got a chance to see the helicopter land and
take off, they got a tour of the aircraft and listened to
the Pilot and Flight team members talk about ca-
reers in Fire Rescue, Aviation and EMS.

KAREN KING
SEVER HUSTAD
STACEY MEDINA
ROGER MAYNARD

15 YEARS

+ COLEEN CARTER
*+ RONALD SYLVESTER

20 YEARS

+ EDNAWOODBERRY

Guess Who?

-~
i

This is someone who
currently works at the
Headquarters Building
and that’s the only hint
you get! I'll give you the
answer in next week’s
Weekly Rap Up.




Vehicle Searches,
continued

When these justifications
are absent, a search of an ar-
restee’s vehicle will be unrea-
sonable unless police obtain a
warrant or show that another
exception to the warrant re-
quirement applies.”

GANT UPDATE

This update responds to
errors in the way the case has
been reported in the media.

In Arizona v. Gant decided
by the United States Supreme
Court this week, there is a
sentence in the majority opinion
which is creating a misconcep-
tion by the media as well as
numerous law enforcement
web-sites and commentators
reporting on the case.

The quote creating the
issue asserts: “When these jus-
tifications are absent, a search
of an arrestee’s vehicle will be
unreasonable unless police
obtain a warrant or show that
another exception to the warrant
requirement applies.”

This has led to numerous
commentators, some of whom
are relied upon by law enforce-
ment agencies to state: “The

BN

Supreme Court ruled Tuesday
that police need a warrant to
search the vehicle of someone
they have arrested if the person
is locked up in a patrol cruiser
and poses no safety threat to of-
ficers.” [policeone.com]

News outlets, due to their
lack of knowledge with respect
to Fourth Amendment issues
have missed the boat as well in
reporting: “WASHINGTON - The
Supreme Court has ruled that
police need a warrant to search
the vehicle of someone they
have arrested if the person is
locked up in a patrol cruiser and
poses no safety threat to offi-
cers.” [Associated Press].

What all of these commen-
tators have failed to recognize
is that the case is addressing
the search of motor vehicles
incident to arrest and not any
of the other exceptions related
to searches of vehicles. In fact,
the majority opinion written by
Justice Stevens takes pains to
recognize: “When these justi-
fications are absent, a search
of an arrestee’s vehicle will be
unreasonable unless police
obtain a warrant or show that
another exception to the warrant
requirement applies.” It should
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Birthdays next week

NAME TITLE DOB
Delva, Chandoue Accountant 4/27
Neyra, Juan Airport Security Technician 4/28
Vidal, Cilia School Crossing Guard ~ 4/29
Hughes, Michael Aviation Maint. Tech. 4/29
Palmer, Adam Detention Deputy 4/29
Keith, James Detention Deputy 4/29
Hiller, John Detention Deputy 4/30
Elomina, Donato Sergeant Deputy Sheriff  4/30
Gartenmayer, Antonio Detention Deputy 4/30

be noted that this is the same
quote that created the problem.

When one examines this
quote it indicates that police will
not be able to search the car in-
cident to arrest unless they get
a warrant. Any law enforcement
officer knows that to get a war-
rant to search an officer must
first have probable cause.

If an officer has the proba-
ble cause necessary to obtain a
warrant for a motor vehicle then
he does not need to obtain the
warrant because another excep-
tion applies. The motor vehicle
exception [Carroll Doctrine]
applies. Thus, the quote from
the case must be read in light of
the other exceptions which were
specifically left intact by the
decision.

The only exception impact-
ed by this case was incident to
arrest searches. If the officer
meets the criteria necessary to
obtain a warrant, the officer is
automatically entitled to search
the vehicle without a warrant
under the motor vehicle excep-
tion which was in no way im-
pacted by this case.

FMLA Forms have
Changed

Due to the recent chang-
es in the Family Medical
Leave Act (FMLA) the FMLA
forms have been updated.
Please dispose of any and
all FMLA form you may have
on file. Please contact the
Human Resources Division to
obtain a form when request-
ing FML. The new forms
will be put in Outlook in the
Human Resources folder at a
later date.




